IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THE MARAMONT CORPORATI ON G VIL ACTION
V.
B. BARKS & SONS, | NC. . NO 97-5371

MEMORANDUM AND ORDER

HUTTON, J. January 13, 1999

Presently before the Court are the Mdtion for Summary
Judgnent by Plaintiff The Maranont Corporation (“Plaintiff” or
“Maranont”) (Docket No. 19), Answer of Defendant B.Barks & Sons,
Inc. (“Defendant” or “B.Barks”) thereto (Docket No. 21), and the
Defendant’s Suppl enental Menorandum of Law in Qpposition to
Plaintiff’s Mdtion for Summary Judgnment (Docket No. 29), and the
Defendant’s Mdtion to Wthdraw Adm ssions (Docket No. 22), the
Plaintiff’s response thereto (Docket No. 24) and the Defendant’s
reply thereto (Docket No. 27), and the Defendant’s WMdtion for
Partial Summary Judgnent (Docket No. 20), the Plaintiff’s response
thereto and Plaintiff’'s Cross-Mtion to Preclude the Introduction
of Warehouse Receipts as a Limtation of Liability (Docket No. 23),
t he Defendant’s Answer to Plaintiff’s Cross-Mtion to Preclude the
| ntroduction of Warehouse Receipts (Docket No. 26) and the
Plaintiff’s Reply to the Defendant’s Answer to the Mdtion to
Preclude the Introduction of Warehouse Recei pts (Docket No. 28).

For the foregoing reasons, the Plaintiff’s Mtion for Summary



Judgnent is DENIED, the Defendant’s Mdtion for Partial Summary
Judgnent is DENIED, the Defendant’s Motion to Wthdraw Adm ssions
is GRANTED and the Plaintiff’s Cross-Mdtion to Preclude the

I ntroduction of Warehouse Receipts as a Limtation of Liability is

GRANTED
| . BACKGROUND
Taken in the |ight nost favorable to the Defendant, the
facts are as follows. The Plaintiff, The Maranont Corporation

(“Maranont”) comrenced this action by filing its conplaint on
August 21, 1997. Maranont seeks $138,683.09 in danages all egedly
sust ai ned when 97, 650 pounds (“Ibs.”) of turkey nuggets stored in
the cold storage facility of the Defendant, B.Barks & Sons, Inc.
(“B.Barks”), spoil ed. The turkey nuggets were owned by the
Phi | adel phi a School District of Philadel phia (“School District”),
but had been entrusted to Maranont to be i ncorporated into finished
nmeal s for the School District. The Plaintiff brings this cause of
action under the foll ow ng theories: negligence, breach of contract
and breach of bail nent agreenent.

Maranont is in the food service busi ness and, anong ot her
t hi ngs, prepares, assenbles and delivers prepackaged neals to
institutional clients, including the School District. B.Barks is
a public cold storage facility and is in the business of providing

refrigerated storage space to food services and other entities for



t he purpose of preserving and maintaining perishable food itens.
B. Barks operates its cold storage facility at Blue G ass Road and
Grant Avenue in Northeast Phil adel phi a.

I n Septenber and COctober of 1996, in several shipnents
Mar anont delivered and stored approximately four-thousand ei ght-
hundr ed seventy-ei ght cases of frozen USDA commodi ty turkey nuggets
at the storage facility of B.Barks. The turkey nuggets were
delivered directly to B.Barks by Snow Ball Foods, Inc., the
processor of the turkey nuggets. B.Barks received and stored the
turkey nuggets inits cold storage facility warehouse. The cartons
containing the turkey nuggets stated that the product should be
stored at 0 degrees Fahrenheit or | ower.

Bet ween Septenber 6, 1996, and January 1, 1997, the
tenperatures at B.Barks spiraled upward from mnus 10 degrees
Fahrenheit up to 33 degrees Fahrenheit. Qut of the four-thousand
ei ght - hundred seventy-eight cases of turkey nuggets that were
delivered to B.Barks, three-thousand two-hundred fifty-five cases
of turkey nuggets becane spoiled and unfit for human consunpti on as
a result of their prolonged exposure to tenperatures well above
those required to maintain the turkey nuggets in a frozen state.

Maranmont was required to pay the School District of
Phi | adel phia $138, 683. 09. Maranmont alleges that this anount
represents the full value of the spoiled turkey nuggets, storage

costs, and val ue of assenbl ed boxed neal s whi ch contai ned spoil ed



turkey nuggets, and therefore seeks conpensation in this anount.
Conversely, B.Barks contends that for each and every shipnent of
turkey nuggets received by B. Barks fromMaranont, a non-negoti abl e
war ehouseman’ s recei pt was generated by B.Barks and forwarded to
Maranmont. B.Barks all eges that the warehousenman’s receipt stated
that its “liability for loss or damage to the goods is limted to

$. 50 per pound . Plaintiff clains that three-thousand two-
hundred fifty-five case of USDA commodity turkey nuggets wei ghing
thirty pounds per case, were spoiled in the possession of B.Barks.
Thi s neans that ninety-seven thousand six-hundred fifty pounds of
turkey nuggets spoiled. According to B.Barks, at $.50 per pound,
its mximumliability is $48,825.00. Maranont contends, however,
that it never received any such receipts nor had any know edge of
t hem

Qut of the three-thousand two-hundred fifty-five cases
of turkey nuggets that becane spoil ed whil e under the care, custody
and control of B.Barks, B.Barks destroyed at its own cost two-
t housand si x-hundred fifty-four cases pursuant to a Pennsylvania
Departnent of Agriculture Food Disposition Authorization dated
March 5, 1997. The turkey nuggets were in no way spoiled or
contam nated when they were received by B.Barks, nor is there any
evi dence to support any assertion that they were.

B. Bar ks accepted shipnents of turkey nuggets while its

tenperatures were above 0 degrees Fahrenheit. B. Bar ks al | eges,



however, that Mranont knew of the tenperature conditions at its
storage facility and, therefore, B.Barks is not responsible for the
spoi | age of the turkey nuggets. According to B.Barks, WMaranont
knew bef ore shi pnent that B. Barks coul d not satisfy the tenperature
conditions needed to properly store the turkey nuggets. B.Barks
alleges that it allowed Maranont to store its turkey nuggets at its
facility only after being assured by Miranont that storage was
intended to be “about two weeks.” B. Barks al so contends that
Mar anmont’ s Qper ati ons Manager, Rich WI | ians, conducted i nspections
at the B.Barks facility and therefore knew of the elevated
tenperatures. According to B.Barks, it was common know edge in the
i ndustry that B.Barks stored cranberries during the Fall nonths,
whi ch caused their tenperatures to increase. Finally, B.Barks
alleges that it asked Maranont to renove the turkey nuggets, but
Mar anont refused to do so.

Conversely, Maranont all eges that B.Barks did not notify
Maranont that the tenperatures withinits facility were conti nui ng
to raise above the acceptable range for storing frozen turkey
nuggets or advise Maranont to renove the turkey nuggets to prevent
spoilage nor did B. Barks termnate or attenpt to termnate the
bai | ment agreenent.

On July 1, 1998, the Plaintiff filed its Mtion for
Summary Judgnment. On July 9, 1998, the Defendant filed its Mtion

for Partial Summary Judgment. On July 15, 1998, the Defendant



filed its Answer to Plaintiff’s Mtion for Summary Judgnent. On
July 16, 1998, the Defendant filed its Mtion to Wthdraw
Adm ssions. On July 21, 1998, the Plaintiff filed its Response to
Defendant’s Motion for Partial Summary Judgnent. On July 21, 1998,
the Plaintiff filed its Cross-Mdtion to Preclude the Introduction
of Warehouse Receipts as a Limtation of Liability. On July 27,
1998, the Plaintiff filed its Answer to Defendant’s Mdtion to

Wt hdraw Adm ssi ons.

1. DI SCUSSI ON

A. Mtion to Wthdraw Adni ssi ons

Defendant B.Barks has filed a Mtion to Wthdraw
Adm ssions which the Plaintiff opposes. Plaintiff served a request
for adm ssions on the Defendant which it failed tinely to respond.
Def endant served its answers and objections to the requests
thirteen days |ate. Defendant admtted the truth at |east in part
to seven of the twelve requests and deni ed the remai ni ng requests.
Plaintiff contends that Defendant’s belated denials should be
di sregarded and that all of the requests should be deened adm tted.

Courts have "great discretion” in deciding whether to

allow withdrawal or anendnent of adni ssions. United States v.

Branella, 972 F. Supp. 294, 301 (D.N.J. 1997). See also Flohr v.

Pennsyl vania Power & Light Co., 821 F. Supp. 301, 306 (E.D. Pa.

1993); Local Union No. 38 v. Tripodi, 913 F. Supp. 290, 293-294

(S.D.N Y. 1996)(allowing party to file otherwi se untinely answer to
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request for adm ssions). A party opposing the wthdrawal or
amendnent of an adm ssion nust denonstrate that he wll be
prejudi ced thereby. Branella, 972 F. Supp. at 301. A party is not
prejudi ced by a belated response sinply because his position is
prejudi ced by the true facts contained in the response. Beatty v.

United States, 983 F.2d 908, 909 (8th GCr. 1993). "[W here

possi bl e, an action should be resolved onits nerits." 1d. Deened
adm ssions should prevail over "the quest for the truth only in

extrene circunstances." | d. See also Szatanek v. MDonnell

Douglas Corp., 109 F.R D. 37, 39-40 (WD.N Y. 1985) (allowi ng

bel ated responses to request for adm ssions as such serves to
resol ve action on nerits and opposing party failed to denonstrate

actual prejudice); NCR Corp. v. J-Cos Systens Corp., 1987 W. 13683

(E.D. Pa. Jul. 13, 1987) (party permtted to wthdraw deened
adm ssi ons as whenever possible "an action should be resolved on
its nmerits").

The discovery rules are not suggestions. They are
requi renents. Nevert hel ess, the Plaintiff has denonstrated no
prejudice and the relatively brief delay in the service by the
Def endant of its responses to Plaintiff's requests does not warrant
a resolution of this action based on the deened adm ssion of
matters which may well be untrue. Accordingly, the Court wll

grant Defendant's Moti on.

B. Plaintiff's Cross-Mtion to Preclude Warehouse Receipts
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Plaintiff Maranont has filed a Cross-Mtion to preclude
the introduction of warehouse receipts as a Ilimtation of
liability, which the Defendant opposes. The Plaintiff filed its
conpl ai nt on August 21, 1997. On Cctober 6, 1997, the Defendant
filed its answer. On July 9, 1998, the Defendant filed its Mtion
for Partial Summary Judgnent alleging that its liability should be
limted as a matter of |law by the existence of non-negotiable
war ehouseman’s receipts. On July 22, 1998, the discovery deadline
in this case expired.

Plaintiff argues that in this Mtion, just tw weeks
before the close of discovery, Defendant raised the issue of
war ehouseman’s receipt for the first tinme. Plaintiff asserts that
Defendant’s attenpt to invoke the terns and conditions of these
war ehouseman’ s recei pts contravenes Rule 8(c) of the Federal Rules
of Cvil Procedure because it was never pled in B.Barks’ Answer.
Furthernore, Plaintiff denies any prior know edge of such recei pts.

Rule 8(c) of the Federal Rules of Gvil Procedure
provi des as foll ows:

Affirmative Defenses. In pleading to a preceding
pl eading, a party shall set forth affirmatively accord

and satisfaction, arbitration and award, assunption of
ri sk, contributory negligence, discharge in bankruptcy,

duress, estoppel, failure of consideration, fraud,
illegality, injury by fellow servant, |aches, |icense,
paynent, release, res judicata, statute of frauds,
statute of limtations, waiver, and any other matter

constituting an avoidance or affirmative defense. Wen
a party has mstakenly designated a defense as a
counterclaimor a counterclai mas a defense, the court on
terns, if justice so requires, shall treat the pleading

8



as if there had been a proper designation.
Fed. R CGv. P. 8(c). Under the accepted interpretation of Rule
8(c), any matter "constituting an avoi dance or affirmative defense"

tothe matters raised in the Plaintiff's conplaint nust be pl eaded



inatinmely manner or it is deened to be waived. See, e.qg., Prinz

V. Greate Bay Casino Corp., 705 F.2d 692, 697 (3d Cir. 1983).

In Pennsylvania, it is permssible by statute for a
war ehouse receipt tolimt liability to 50 cents per pound in case
of negligent loss. See 13 Pa.C.S.A 8§ 7204(b). In the instant
matter, the Defendant argues that the warehouseman’ s recei pt does
not constitute an affirmati ve def ense because where a state statute
limts recovery for a plaintiff, the statute is a limtation of
damages and not an affirmative defense. To support this claim

Def endant relies exclusively on Taylor v. United States, 821 F.2d

1428, 1433 (9th Cr. 1987). |In Taylor, the Nnth Crcuit held that
the statute at issue which limted liability was a nere limtation
of liability, rather than an avoi dance or an affirmative defense.
Id. at 1433. Taylor, however, is not binding on this Court.
Mor eover, the holding in Tayl or conflicts with the deci sions of two

ot her Courts of Appeals. |In |Ingrahamyv. United States, 808 F.2d

1075, 1078-1079 (1987), the Fifth Crcuit held that a statutory
limtation on damages recoverable in the State of Texas is an
affirmative defense that is waived under the Federal Rules by

failure to plead it in a tinely manner. And in Jakobsen v.

Massachusetts Port Authority, 520 F.2d 810, 813 (1975), the First

Circuit held that a statutory limtation on liability is an
affirmati ve defense under Rule 8(c).

In Taylor, the United States asserted the California
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statutory limtation for the first time in a Rule 59(e) notion.
The Ninth Grcuit held that the governnent raised the defense at a
"pragmatically sufficient tinme" and that the plaintiff suffered no

prejudice because of the governnent's delay in asserting the

statute. 1d. at 1433. The court recognized, however, that
application of the statute mght, in some instances, require
resolution of factual issues and that, in such cases, plaintiffs

m ght be prejudiced if defendants did not raise the statute prior
to judgnent. Id.

In the instant matter, the Court finds that the
war ehouseman’s receipt constitutes an affirmative matter which
shoul d have been pl eaded i n accordance wth Federal Rules of Cvil
Procedure 8(c). The failure to include such a defense results in
the involuntary wai ver of the defense and its exclusion fromthe

case. Jakobsen v. Massachusetts Port Authority, 520 F.2d 810, 813

(1st Cr. 1975); State Farm Mutual Autonobile Insurance Co. V.

M d-Continent Casualty Co., 518 F.2d 292 (10th Gr. 1975);

Camalier & Buckley- Madison, Inc. v. Madison H., Inc., 513 F.2d

407, 420, 421 (C. A D.C 1975); Frederick v. Hess Ol Virgin Islands

Corp., 492 F. Supp. 1338, 1341 (D.V.l1. Jun. 30, 1980). The
Defendant failed to raise "the issue at a pragmatically sufficient
time," and the Plaintiff was prejudiced inits ability to respond.

See Charpentier, 937 F.2d at 864. The defense was not included in

any pleading prior to its appearance in Defendant’s Mtion for
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Partial Summary Judgnent filed on July 8, 1998, just two weeks
before the end of discovery. Plaintiff was thus not put on notice
of this defense until after all depositions of B.Barks’ designees
had been taken, resulting in unfair surprise and prejudice.

Def endant argues that B.Barks raised the issue of the
war ehouseman’ s recei pt on June 16, 1998, during the deposition of
Def endant B. Barks’ designee, Linda MNulty. McNul ty, however

merely testified that B.Barks would generate a “non-negotiable

war ehouse receipt for Maranont ... and send them a copy of the
back-up paperwork.” (McNulty’s Dep. at 32-33.) She never
testified that it contained |anguage limting B.Barks’ liability.

(See id.) In fact, when asked, “Wat is on the warehouse receipt;
what information is contained,” she described in detail the receipt
W t hout ever nentioning any language limting B.Barks’ liability.
(1d.)

Mor eover, Maranont deni es ever receiving such a receipt.
Thus, Maranont alleges that it was i npossible for it to be aware of
Defendant’s limted liability defense. Specifically, Baron
Fel dmar, general manager of Maranont, testified in an affidavit
that B. Barks never issued warehouseman’s receipts in connection
wth the subject turkey nuggets. (Aff. of Feldmar § 6-7.) M.
Fel dmar further stated that he had never even seen a warehouseman’s
receipt like the one attached as an exenplar to B.Barks’ WMbtion.

(Id. § 8-13.) B.Barks admts that it does not possess any copies

12



of the purported warehousenman’s recei pts. Thus, because Plaintiff
never asserted the defense of I|imted liability via the
war ehouseman’s receipt in its Answer and Defendant never raised
such a defense prior to its Mdtion for Partial Sunmary Judgnent,
and because the Defendant can not even establish that such a
receipt was even issued to the Plaintiff, the Defendant is
precl uded fromasserting the warehouseman’s receipt as alimtation

of its liability.

C. Defendant’s Mtion for Partial Summary Judgnent

Inits Motion for Partial Sumrmary Judgnment, the Def endant
asserts that even if B.Barks is liable for the spoilage of the
turkey nuggets, the liability of B.Barks under Pennsylvania |aw
shoul d be Iimted pursuant to the warehouseman’ s recei pt. Because
this Court finds the warehouseman’s receipt inadmssible, the

Defendant’s Motion is denied.

D. Plaintiff’s Mtion for Summuary Judgnent

1. Standard
Summary judgnent is appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there i s no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnment as a matter of law.” Fed. R Cv. P. 56(c). The

party noving for summary judgnent has the initial burden of show ng

13



the basis for its notion. See Celotex Corp. v. Catrett, 477 U. S

317, 323 (1986). Once the novant adequately supports its notion
pursuant to Rule 56(c), the burden shifts to the nonnoving party to
go beyond the nere pleadings and present evidence through
affidavits, depositions, or adm ssions on file to show that there
is a genuine issue for trial. See id. at 324. A genuine issue is
one in which the evidence is such that a reasonable jury could

return a verdict for the nonnoving party. See Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986).

When deci ding a notion for summary judgnent, a court nust
draw all reasonable inferences in the |ight nost favorable to the

non- novant . See Big Apple BMN Inc. v. BMNof N Am, Inc., 974

F.2d 1358, 1363 (3d Cir. 1992). Moreover, a court may not consider
the credibility or weight of the evidence in deciding a notion for
summary judgnent, even if the quantity of the noving party’s
evi dence far outweighs that of its opponent. See id. Nonetheless,
a party opposi ng summary judgnent nmust do nore than rest upon nere

al l egations, general denials, or vague statenents. See Trap Rock

Indus., Inc. v. lLocal 825, 982 F.2d 884, 890 (3d G r. 1992).

2. Analysis of Cdaim

Maranmont contends that B.Barks breached its bail nment
agreenment with Maranont as a matter of |aw and, therefore, judgnent
shoul d be entered agai nst B.Barks and in favor of Maranont in the

amount of $138,683.09. Mranont asserts that because B. Barks
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responded untinely to its Requests for Adm ssions, said Requests
are deenmed admtted pursuant to Rule 36 of the Federal Rules of
Cvil Procedure. Accordingly, Maranont concludes that no i ssue of
material fact exists regarding its claimfor breach of bail nent.

This Court, however, has already granted Defendant’s Mdtion to

Wt hdraw Adm ssi on. See supra Part I1.A In light of this
hol ding, the Court will now consider Plaintiff’s argunent.

Bai |l ment involves "delivery of personalty for the
acconpl i shnent of sone purpose upon a contract, express or inplied,
that after the purpose has been fulfilled, it shall be redelivered
to the person who delivered it, otherwise dealt with according to

his directions or kept until he re-clainms it." Price v. Brown, 545

Pa. 216, 680 A 2d 1149, 1151 (1996) (citation omtted). Maranont
is correct; a cause of action for breach of a bail nent agreenent
i nvol ves a shifting burden of proof. First, Maranont, as bail or,

must put forth evidence of a prima facie case: that it delivered

personalty to B.Barks, the bail ee; that it nmade a demand for
return of the property; and the bailee failed to return the
property, or returned it in danaged condition. Id. 680 A 2d at

1152. Once the prima facie case is net, B.Barks, the bail ee, nust
cone forward with evidence "accounting for the loss." 1d. If the
bailee fails to do so, it is liable for the |oss because it is
assurmed the bailee failed to exercise reasonabl e care required by

t he agreenent. Id. If the bailee successfully puts forth

15



"evidence showi ng that the personalty was |ost and the manner in
which it was | ost, and the evidence does not disclose alack of due
care on his part, then the burden of proof again shifts to the
bai | or who nust prove negligence on the part of the bailee."” 1d.

Al t hough not clearly spelled out, case | aw indicates the
bail ee's burden of "accounting for the | oss" enconpasses a show ng
the bail ee was not negligent and/or his actions were not the cause

of the | oss. See e.q., E.I. duPont de Nempurs & Co. Vv. Berm

Studios, lnc., 211 Pa. Super. 352, 236 A 2d 555, 557 (1967)

(hol di ng the bail ee nust show "t he cause of the damage or loss, if
possible ..."). Accordingly, on Maranont’s bailnment clains,
B. Barks bears an initial burden of putting forth evidence it was
not negligent and/or that it did not cause the danage to Maranont’s
t ur key nuggets.

For the purposes of this Mdtion, B.Barks, through the
deposition testinony of Linda MMNulty and Baron Feldnmar, has
est abl i shed that Maranmont was aware of the conditions in B.Barks’
cold storage facility, i1.e., that the tenperatures were up due to
the presence of several tons of cranberries. McNulty testified

t hat she tol d Maranont enpl oyee, “Kathl een,” that “the tenperatures

woul d be going up in the freezer,” and that Maranont shoul d renove
t he turkey nuggets. (McNulty's Dep. at 53, 61-62.) Fel dmar
principle of Maranont, testified that WIllians knew of the rise in

tenperatures in the freezer caused by the intake of cranberries.
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(Feldmar’ s Dep. at 38-39.) Despite being nade aware of this fact,
Mar anont chose to store the turkey nuggets at the B.Barks facility.

This 1issue of conparative negligence of Maranont
Corporation shifts the burden back to Maranont Corporation to
denonstrate that it was B. Barks’ negligence, and not Maranont’s own
negli gence, that caused the spoilage of the turkey nuggets. To
resolve this question, a fact finder nust weigh the testinony of
Linda MNulty against the testinony offered by Mranont’s
enpl oyees.

Inits Motion for Summary Judgnent, Maranont argues that
B. Barks has never asserted that the bailnment was term nated.
Mar anont states that “absent an express term nation of the bail nent
agreenent, B.Barks remains liable for any loss to the turkey
nuggets whil e they were under B.Barks’ exclusive control, care and

custody.” (Pl.’s Mem at 8.) In Johnson v. Mathia, 526 A 2d 404,

405 (1987), the Pennsylvania Superior Court stated as foll ows:

Adm ttedly, Pennsylvani a case | aw renai ns undevel oped on
the issue of termnation of a bailnment. However, it is
t he general consensus anong our sister states that either
the bailor or the bailee may termnate a bailnment at wll
where the bailnent is not for any particular tine. 8 Am
Jur 2d, Bailnments S 292. In these cases, such as the
instant, a bailee has the additional obligation to allow
the bailor a reasonable time in which to retake
possession of the property before the bailnent can be
regarded as termnated. Id. at 8§ 294. "If the facts are
in dispute as to whether the bailnment has been
termnated, or if different inferences may be drawn from
the evidence, it is for the [fact finder] to say whet her
the bailnment was term nated or continued and renewed.”
ld. at 8§ 292.
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Johnson, 526 A . 2d at 405. The Johnson court acknow edged t hat
term nation of a bailnment was a fact-sensitive issue.

No issue exists as to whether the turkey nuggets were
stored at B.Barks and then spoiled. A factual dispute, however,
exi sts whet her the bail nent ended when McNulty told Kathl een that
Mar anmont woul d have to renove the turkey nuggets. It is therefore
for the fact finder to determine whether the bailnment was
termnated. See id. Furthernore, many factual disputes exists as
to why the turkey nuggets were permtted to spoil. Under these
ci rcunstances, issues of material fact exist as to whether a
bai | mrent was breached and/or term nated.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THE MARAMONT CORPORATI ON . CIVIL ACTI ON
V.
B. BARKS & SONS, | NC. . NO 97-5371
ORDER
AND NOW this 13t h day of January, 1999, upon

consideration of Presently before the Court are the Mtion for
Summary Judgnent by Plaintiff The Maranont Corporation (“Plaintiff”
or “Maranont”) (Docket No. 19), Answer of Defendant B. Barks & Sons,
Inc. (“Defendant” or “B.Barks”) thereto (Docket No. 21), and the
Def endant’ s Suppl enental Menorandum of Law in Opposition to
Plaintiff’s Mdtion for Summary Judgnment (Docket No. 29), and the
Def endant’s Mdtion to Wthdraw Adm ssions (Docket No. 22), the
Plaintiff’s response thereto (Docket No. 24) and the Defendant’s
reply thereto (Docket No. 27), and the Defendant’s Mtion for
Partial Summary Judgnent (Docket No. 20), the Plaintiff’s response
thereto and Plaintiff’s Cross-Mtion to Preclude the Introduction
of Warehouse Receipts as a Limtation of Liability (Docket No. 23),
t he Defendant’s Answer to Plaintiff’'s Cross-Mtion to Preclude the
I ntroduction of Warehouse Receipts (Docket No. 26) and the
Plaintiff’s Reply to the Defendant’s Answer to the Mtion to
Precl ude the I ntroduction of Warehouse Recei pts (Docket No. 28), IT

| S HEREBY ORDERED t hat :



(1) Plaintiff’s Motion for Sunmary Judgnent i s DEN ED;

(2) Defendant’s Mdtion for Partial Summary Judgnent is
DENI ED;

(3) Defendant’s Motion to Wt hdraw Adm ssi ons i s GRANTED,
and

(4)Plaintiff’s Cross-Mdtion to Preclude the Introduction

of WArehouse Receipts as a Limtation of Liability is GRANTED

BY THE COURT:

HERBERT J. HUTTON, J.



